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No Surprises Allowed: 
Basics of Controlled Expert Witness Disclosure

By Tiffany Riggs and Tim Hammersmith

No matter how convincing your controlled experts, their 
testimony may be for naught if you fail to make the timely 
and appropriate disclosures required under Rule 213(f)(3).



2

Furthermore, the duty to “seasonably 
supplement” past disclosures when new 
information later becomes known can 
be a trap for those not well versed in the 
rule.2 Even if you find the most convinc-
ing expert witness in the world, it may be 
for naught if you fail to make timely and 
appropriate disclosure of their identity 
and their opinions.    

Best practice dictates that you review 
your prior 213(f)(3) disclosures and de-
termine whether the experts and opin-
ions necessary to prove your case have 
been properly disclosed well in advance 
of any discovery cut-off.  If your adver-
sary believes that any controlled expert 
witness or testimony were not properly 
disclosed under 213(f)(3), you will face 
objections and motions to bar that tes-
timony.

This article looks at some of the cases 
that define the exacting disclosure stan-
dards imposed by Rule 213.

Rule 213 fundamentals

Rule 213(f)(3) says that a controlled 
expert witness

is a person giving expert testimony who 
is the party, the party’s current employee, 

or the party’s retained expert. For each 
controlled expert witness, the party must 
identify: (i) the subject matter on which 
the witness will testify; (ii) the conclusions 
and opinions of the witness and the bases 
therefor; (iii) the qualifications of the wit-
ness; and (iv) any reports prepared by the 
witness about the case.3

Two primary issues arise from 213(f)
(3): first, the deadline for disclosing ex-
perts and second, the substance of the 
disclosures.

Timing. According to Rule 218(c), 
“[a]ll dates set for the disclosure of wit-
nesses, including rebuttal witnesses, and 
the completion of discovery shall be cho-
sen to ensure that discovery will be com-
pleted not later than 60 days before the 
date on which the trial court reasonably 
anticipates that trial will commence...,” 
which provides a date certain for disclo-
sure of experts in preparation for trial.4

Furthermore, although a party is re-
quired to answer interrogatories within 

In Illinois, discovery of the identity and opinions of a controlled 
expert witness – i.e., a “party, the party’s current employee, or 
the party’s retained expert” – is governed by Supreme Court 
Rule 213(f)(3).1 At first blush, the rule appears straightforward. 

However, courts interpreting Rule 213(f)(3) have held that strict 
compliance and precision are required for disclosure of controlled 
expert witnesses and their opinions.

__________

1. Ill. S. Ct. R. 213(f)(3). Rule 213 address three 
kinds of witnesses – lay, independent expert, and con-
trolled expert. This article speaks only to controlled 
experts. 

2. Ill. S. Ct. R. 213(i).
3. Ill. S. Ct. R. 213(f)(3).
4. Ill. S. Ct. R. 218(c). 
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28 days after service,5 few lawyers have 
identified their experts or the expert 
opinions early on in the case.  The cus-
tomary place-holder response, “investi-
gation continues,” obliges the attorney 
to timely supplement those answers con-
sistent with Rule 213’s requirements – be 
sure to do so.6  

Subject matter. The Rule 213 draft-
ing committee comments state that since 
Rule 220 on expert witness disclosure 
was eliminated, an opinion witness is 
now defined as “a person who will offer 
‘any’ opinion testimony.”7 To avoid sur-
prise, the subject matter of all opinions 
must be timely disclosed pursuant to 
Rule 213. No new opinions will be per-
mitted “unless the interests of justice re-
quire otherwise.”8 “[T]he interest of jus-
tice” is a catch-all phrase you don’t want 
to rely on while trying to survive a mo-
tion to bar.  

Strict compliance required: 
Sullivan sets the standard

Thankfully, there is caselaw guid-
ance on “controlled expert” disclosures, 
which is the source of most objections. 
The 2004 Illinois Supreme Court case 
Sullivan v. Edward Hospital sets the 
standard under which expert disclosures 
will be judged.9 Although there have 
been various amendments to Rule 213 
since the case was decided, the principles 
laid down in Sullivan and other cases 
discussed in this article are still valid. 
The adoption of Rule 213(f)’s tiered-ap-
proach to disclosing opinion testimony 
by rule amendment in 2002 heightened 
the importance of full disclosure.

In Sullivan, the defendant moved to 
strike a portion of the plaintiff’s medi-
cal (physician) expert witness testimony. 
That portion included the expert’s opin-
ion that a nurse deviated from the stan-
dard of care when she failed to ade-
quately communicate a patient’s condi-
tion to the attending physician in a tele-
phone conversation.

The witness’ opinion as to the nurse’s 
conduct was not explicitly included in 
the plaintiff’s Rule 213(g) disclosure (the 
applicable rule provision at the time). 
However, the Rule 213(g) disclosure did 
mention that the expert would testify 
about the hospital’s and attending phy-
sician’s deviation from acceptable stan-
dards of care.

The plaintiff argued that its disclosure 
responses provided the “gist” or “logical 
corollary” of what the expert witness’ 

opinion would be at trial, even though 
the nurse’s alleged deviation from the 
standard of care was not previously dis-
closed under Rule 213.10 The supreme 
court upheld the barring of opinion tes-
timony related to the nurse, reasoning 
that Rule 213 requires “you…to drop 
down to specifics” and only providing 
the “gist” of what the testimony might 
or will be is not enough. Instead, the rule 
demands “strict compliance.”11  

The supreme court in Sullivan estab-
lished the following criteria for determin-
ing whether excluding a witness or part 
of his or her testimony is the appropriate 
sanction: (1) the surprise 
to the adverse party; (2) 
the prejudicial effect and 
(3) nature of the testimony; 
(4) the diligence of the ad-
verse party; (5) the timeli-
ness of the objection to the 
testimony; and (6) the good 
faith of the party calling the 
witness.12 The decision to 
impose sanctions for non-
compliance with discovery 
rules lies within the sound 
discretion of the trial court 
and will not be reversed ab-
sent an abuse of discretion.

The Sullivan court found that both 
the expert witness’ deposition testimony 
and the plaintiff’s written disclosures 
under Rule 213 failed to state or even 
imply that an opinion would be offered 
that the attending nurse failed to com-
municate appropriately with the attend-
ing physician and that this failure caused 
the plaintiff’s injuries. Expert testimony 
alleging a deviation from the standard 
of care in a professional negligence case 
should be barred as prejudicial if it is 
not disclosed. The purpose of Rule 213 
is “to avoid surprise and to discourage 
tactical gamesmanship [and]…brings to 
a trial a degree of certainty and predict-
ability that furthers the administration 
of justice.”13 

The importance of serving notice 
of depositions on all parties

McGovern vs. Kaneshiro, a 2003 first 
district ruling, stands for the proposition 
that even if an expert’s identity and opin-
ions are not disclosed in a party’s an-
swers to an opposing party’s interroga-
tories, they may be allowed if they were 
disclosed in answers to a different party’s 
interrogatories or in depositions.14

The McGovern court held certain dis-

closures proper because even though the 
plaintiff did not specifically supplement 
her prior answers to the complaining de-
fendant’s 213(g) interrogatories, she did 
give the defendant a copy of her nearly 
identical supplemental answers to a co-
defendant’s interrogatories.

The court also noted that the object-
ing defendant had notice of when the 
subject expert physicians were going 
to be deposed and could have attended 
those depositions. Further, the objecting 
defendant actually listed the two subject 
physicians as opinion witnesses in his an-
swers to interrogatories.

Therefore, the complaining defendant 
should not have been surprised that these 
physicians may testify. A total bar of the 
witnesses and their opinions is a drastic 
sanction and should be exercised with 
the utmost caution.  

Though McGovern was decided be-
fore Sullivan, it illustrates some of the 
principles ultimately laid out by the Il-
linois Supreme Court in that case. For 
example, the complaining defendant 
showed lack of diligence because its at-
torney failed to attend one of the testi-
fying physician’s discovery deposition. 
Also, McGovern stands for the proposi-
tion that an expert opinion expressed in 
a deposition does not have to be further 
disclosed under Rule 213. A lesson from 
McGovern: make sure all parties have 
notice of all depositions, even a party 

Review your 213(f)(3) disclosures 
and determine whether the experts 
and opinions have been properly 
disclosed well in advance of any 

discovery cut-off.

__________

5. Ill. S. Ct. R. 213(d).
6. See Urban v. Drain Management & Investment 

Services, 2013 IL App (1st) 113328-U.    
7. Ill. S. Ct. R. 213, 1995 Committee Comments to 

Paragraph (g).
8. Id.
9. Sullivan v. Edward Hospital, 209 Ill. 2d. 100, 

109 (2004).  
10. Id. 
11. Id. at 109, 110. 
12. Id. at 110.
13. Id. at 111.  
14. McGovern vs. Kaneshiro, 337 Ill. App. 3d. 24, 35 

(1st Dist. 2003).
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whose interest in the litigation might 
not be germane to the expert’s opinion 
or theory.  

Notably, the current version of Rule 
213(g) provides that “[i]nformation dis-
closed in a discovery deposition need 
not be later specifically identified in a 
Rule 213(f) answer, but, upon objection 
at trial, the burden is on the proponent 
of the witness to prove the information 
was provided in a Rule 213(f) answer 
or the discovery deposition.”15 Rule 213 
also distinguishes in the current subpara-
graph (g) between an evidence deposi-
tion and discovery deposition. The rule 

states that “[e]xcept upon a showing of 
good cause, information in an evidence 
deposition not previously disclosed in a 
Rule 213(f) interrogatory answer or in a 
discovery deposition shall not be admis-
sible upon objection at trial.”16  

Late disclosures are costly

In Smith v. Murphy,17 a first district 
case from 2013, the trial court issued a 
typical case management order after all 
fact discovery was complete imposing a 
specific deadline for the plaintiff to dis-
close experts pursuant to 213(f)(3). The 
plaintiff did disclose one expert physi-
cian before the deadline, stating that he 
would “provide an expert opinion that 
both residents [doctors] deviated from 
the standard of care in treating the plain-
tiff.”18

When this expert was finally de-
posed (after the disclosure deadline had 
passed), he testified that he no longer 
held an adverse opinion of the resident 
physicians and found no wrongdoing 
on their part. Thus, the plaintiff’s expert 
gave an opinion that was actually ad-
verse to plaintiff’s case. Discovering that 
her expert changed his opinion after the 
disclosure deadline had passed left the 
plaintiff in a compromised position.  

Subsequently, the plaintiff filed an 

unsigned affidavit of a previously un-
disclosed expert with her response to a 
motion for summary judgment. Not sur-
prisingly, the trial court ruled that since 
the affiant would not be able to testify 
because of the untimely disclosure, the 
court could not consider the opinion.

In analyzing the Sullivan factors, the 
court held that the defendants would 
have been surprised by the late disclo-
sure. The court also found it to be preju-
dicial because the defendants would find 
it difficult to retain their own expert to 
refute these opinions or even depose the 
plaintiff’s new expert so close to trial.   

Note that the fourth Sul-
livan factor (diligence of the 
adverse party) and the fifth 
(timeliness of the objec-
tion) are also implicated. 
The Smith court stated that 
the plaintiff’s attempt to 
use the affidavit of a previ-
ously undisclosed expert in 
a response to a motion for 
summary judgment “was 
nothing more than a thinly 
veiled attempt to circum-

vent the trial court’s discovery orders.”19 
Further, courts have noted, objections on 
discovery matters should be specific.20   

Experts may not change the 
scope and nature of their 
testimony

In the 1998 first district case Parker v. 
Illinois Masonic Warren Bar Pavilion,21 
the plaintiff’s expert physician was asked 
at trial whether it was “a deviation from 
the standard of rehabilitation care to 
allow someone to ambulate” if they were 
not independently able to do so.22 The 
defendant objected, arguing in a sidebar 
exchange that the plaintiff was bring-
ing an ordinary negligence case under 
the Nursing Home Care Act but the ex-
pert was attempting to make it a medical 
malpractice case.

No opinion about medical negligence 
had been disclosed prior to trial, nor 
had the expert been identified as some-
one giving an opinion related to medi-
cal malpractice. Although the defendant 
requested the substance of any opinion 
testimony before trial, the plaintiff never 
filed a formal response. Rather, he re-
sponded by letter stating that the reha-
bilitation doctor would testify about the 
continued course of treatment at the re-
habilitation institute and that the opin-
ions would be consistent with the doc-

tor’s records.
On appeal, the plaintiff argued that 

even if the doctor’s testimony related 
to medical malpractice and technically 
violated Rule 213(g), it was not preju-
dicial because it was consistent with an-
other witness’ testimony. The appellate 
court disagreed. It distinguished between 
a question about a “deviation from the 
standard of rehabilitation care” and a re-
sponse by an expert physician giving his 
“independent medical opinion.”23

The court found it was an error for 
the court to allow the testimony of the 
physician about the legal standard for 
medical malpractice when the cause of 
action concerned a question of ordinary 
negligence. Answers that are general or 
ambiguous will be construed against the 
party making the disclosure.24 

Consistency is key

Cases following Sullivan hold that 
expert witness testimony must be con-
sistent with prior disclosures while rec-
ognizing the distinction between a con-
trolled expert and an independent expert 
witness and noting the emphasis in the 
word “control” and the higher expecta-
tion for full disclosure.25 

In the 2007 fourth district case White 
v. Garloc Sealing Technologies, LLC, 
one of the defendant’s expert witnesses 
changed his opinion just before trial and 
testified differently on one subject than 
had been disclosed in his expert report.26 
The defendant’s counsel failed to supple-
ment the answers under subsection (i) 
of Rule 213 with this new opinion prior 
to trial.

Interestingly, the defendant’s attorney 
purposely did not elicit this new opin-
ion on direct examination of his expert. 
However, the new opinion was volun-
teered during the plaintiff’s cross exami-
nation.

The appellate court noted that the 
expert volunteered this new opinion on 
cross in testimony that was not respon-

If your adversary believes that 
any controlled expert witness 

or testimony were not properly 
disclosed, you’ll face objections.

__________

15. Ill. S. Ct. R. 213(g).
16. See generally Bradshaw v. Union Pacific R.R. Co., 

2012 IL App (5th) 100054-U.
17. Smith v. Murphy, 2013 IL App (1st) 121839.
18. Id. ¶ 5.  
19. Id. ¶ 36.
20. See generally Fritzshe v. Union Pacific R.R., 303 

Ill. App. 3d. 276 (5th Dist. 1999).
21. See Parker v. Illinois Masonic Warren Bar Pavil-

ion, 299 Ill. App. 3d. 495, 502 (1st Dist. 1998).
22. Id.
23. Id. at 503.  
24. See generally Bradshaw v. Union Pacific R.R. Co., 

2012 IL App (5th) 100054-U.
25. White v. Garlock Sealing Technologies, LLC, 373 

Ill. App. 3d 309, 325 (4th Dist. 2007).
26. Id.
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sive to a question asked by plaintiff, and 
the witness was trying to subtly offer this 
changed opinion. The rule requires dis-
closure not only of opinions that will be 
elicited on direct examination but also 
those that could be elicited on cross. Fur-
ther, if your expert changes his or her 
opinion during the course of discovery, 
it is not enough to refrain from asking 

about the new opinion at trial.  

Conclusions

Rule 213(f)(3) requires litigants to 
disclose with specificity the subject mat-
ter of a controlled expert’s opinion, as 
well as its basis and scope. If your ex-
pert deviates from the subject matter or 

goes beyond that which was disclosed, 
you should expect objections and mo-
tions to bar all or part of the testimony. 
You should review the scope and extent 
of disclosures throughout the case to 
make sure they are consistent with ex-
actly what the expert is going to testify 
to at trial. ■
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